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Abstract: The most distinctive characteristic related to the diversification in the legal 
systems may need to be sought in the lawmaking methods because the characteristics of a 
legal system related to lawmaking methods include their most basic structural elements. The 
source, relation to the source, and the set of structural problems related to how the system’s 
integrity and coherence are provided are in fact directly related to lawmaking methods. In 
particular, institutionalizing a legal system within the functional framework of providing 
social order and producing a legal tradition within this institutionalization are meaningful 
and important. Watson (year) mentioned four methods in this context: customs and 
practices, legal precedents, jurist opinions, and legislation. Tradition and commitment to it 
are the most fundamental attributes that distinguish these methods from each other. In this 
context, method of legislation has been shown as the weakest method in regard to having 
and remaining adhered to a tradition. Therefore, the legal changes experienced directly 
in modern continental European law, which is the most concrete example –although not 
exactly overlapping– of legislating other than fiqh that can be shown within precedent law 
included in these methods at the end of the Ottoman period, gains importance. This study 
attempts to address the basic dynamics of the process of legal change experienced at the 
end of the Ottoman period with motion from this basic distinction.
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Perhaps the most distinctive attribute of the relationship to the diversification in 
legal systems needs to be sought in lawmaking methods because the characteristics 
that legal systems possess related to lawmaking methods contain their most basic 
structural elements. The source, relation to the source, and the set of structural 
problems related to how the system’s integrity and coherence are provided are in 
fact directly related to lawmaking methods. In particular, institutionalizing a legal 
system within the functional framework of providing social order and producing a 
legal tradition within this institutionalization are meaningful and important. In this 
context, Watson (2011) spoke about four types of lawmaking methods: (1) customs 
and practices, (2) legal precedent, (3) jurist opinion, and (4) legislation. Tradition 
and commitment to it are the most basic attributes distinguishing these methods from 
each other. Watson is of the opinion that, on the issue of having and adhering to a 
tradition in this context, the weakest method is the legislative method. Therefore, 
the legal changes directly experienced in modern continental European law, which 
are the most concrete examples of legislating apart from fiqh –although not exactly 
overlapping– that can be shown inside precedent laws within these methods at the 
end of the Ottoman period, gain importance. This study has attempted to address the 
basic dynamics of the process of legal change experienced at the end of the Ottoman 
period with motion from these basic distinctions.

The types of lawmaking developed within the classical fiqh tradition at the end of 
the Ottoman period and whose dimensions of method have been addressed through 
the distinctions of various denominations in fiqh procedural works are seen to have 
undergone a radical change. We see basic issues related to its original structure to 
have undergone radical changes during this period, as well as related to the method 
of ascertaining verdicts from the dimension of sources, which was conceptualized 
as jurisprudence within the classical fiqh method, and to the issues of being legally 
binding from the application dimension. Changes related to lawmaking methods 
have given the principle characteristic to this period. According to Bedir (2011), 
after the formation of fiqh within the early-period indoctrination process, another 
radical change can be mentioned on the amount of change in lawmaking methods 
that advanced legislative processes in the 19th century. Evaluating changes related 
to the lawmaking process and methods that began particularly through councils in 
the pre-Tanzimat era is important within the framework of the change’s dimensions 
of attribute, orientation, and motivation. How the situation that emerged in the form 
of diversifying legal regulations, particularly about administrative works within a 
process, gradually led the transformation that was directly experienced from fiqh to 
law will endeavor to be shown.

Aside from diversification being one of the most basic areas where legal systems 
are distinct from one another and accommodate their own unique structures, 
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lawmaking also comes across as a most crucial area on the point of comparing legal 
systems. The four categories that Watson developed according to lawmaking formats, 
which we mentioned above, can also be used at the same time to make a comparison. 
We can also mention that evaluations exist amounting to a double standard, albeit in 
ambivalent and specific amounts on this issue. According to Watson (2011, p. 232):

Legislation is different. It can break entirely with the existing tradition, and even, in theory, 
with any legal tradition. It can remake the whole of a legal system. It can be the work of 
parliamentarians, dictators, or kings who need have no knowledge of, or no respect for, the 
legal tradition…Creativity can exist, as indeed can coercion. Legislation can also best be used 
to direct society along particular economic, religious, or political lines. Society or sections 
of it can bring greater pressure for change on legislation than on other means of lawmaking.

In the above quote on the method of legislating, Watson uses ambiguous language 
without the historical distinction of mentioning the economic-political impact. 
The attribute of creativity is immediately mentioned in its continuance by being 
done unilaterally in the attribute unbound to legal tradition, namely arbitrariness. 
Immediately following the detection that legislative methods are much more 
accessible to social oppression than other methods, legislation is stated to be the best 
method for social control. The ambiguous language Watson used here is seen as a 
functional equivalent in the continuation of the article. Namely, Watson mentions the 
limited impact of legislation for the West, even though legislation provides the most 
opportunities within its methods for social and legal changes, and provides positive 
examples for the non-Western world. The legislative method is nearly discussed in 
this distinction over examples where revolutionary and innovative steps would be 
taken for non-Western societies while proceeding with a highly recorded practice 
on the issue of adherence to legal traditions for the West. One of these examples is 
the enactment of the Turkish Civil Code of 1926 under the leadership of Atatürk. 
Here the legislative method has undergone analysis by separating from analyses that 
carry more detections of being connected with valid legal traditions for the West and 
by separating from general evaluations as an innovative step aimed at democracy 
for Turkey, which is seen as a non-Western society. Here, possessing tradition and 
adhering to it are moved before a pre-acceptance as an attribute belonging to the West 
nearly with capital letters in Watson’s mind. Consequently the legislative method, 
which also has adherence to legal tradition as the weakest method, is the one most 
suitable for getting rid of the legal mechanisms that carry the attributes of deficiency 
and irrationality that exist and for taking a progressive step in the field of law in non-
Western societies.

This and similar styles of study make revealing in more detail the motivations, 
actors, and mechanisms of the historical process experienced in the field of lawmaking 
essential for our society. This article will attempt to touch upon the direction, format, 
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and basic dynamics of the situation experienced, particularly in the Ottoman State, 
which had entered into an intense process of legal transformation in the 19th century. 
The primary objective is to show how a transformation was experienced in the 
lawmaking processes in terms of method, and this will be an effort to determine what 
the motivating elements were regarding the actors. The basic problem areas in the 
study attempt to determine the transformational dynamics in the lawmaking method 
at the end of the Ottoman period, and the results will uncover this both in terms of the 
legal system and in the context of the relationship between law and society.
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